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The question was proposed.

THE LEADER OF THE OPPOSITION (SHRI ARUN JAITLEY): Mr.
Deputy Chairman. Sir, this Constitution Amendment has been
brought by the Govemment as a result of the judgement of the
Supreme Court in Nagraj case which has been followed in two other
subsequent judgements relating to Uttar Pradesh and Rajasthan.
as the hon. Minister pointed out. Ideally, in the Nagraj case, the
Supreme Court had suggested that quantifiable data of under-

of Castes and Tribes be

obtained and wherever quantifiable data is obtained and there-is
under -representation, to that extent adequacy of representation
should be considered. The concept of reservation in promotion
was upheld by the Supreme Court. Therefore, there was a very
easy course avallable to certain State Governments and this is.an
enabling provision which applies to the States that you could well
do a survey and find out wherever there is under-representation.
you could allow adequate representation in accordance with the
law as was declared by the Supreme Court. In fact, States like
Bihar resorted to that course and In 3 very amicable manner was

able to fil up the entire quota as necessary. However, the



Government has chosen not to embark on that course, but bring
about a Constitution Amendment.

Sir, |- merely wish to point out two-three things. My party is
fully committed 1o the concept of social justice. We believe that
because of inbuilt and historical injustices, there were inequalities
which have built into the system. Reservation which was originaily
conceived in the Constittion fs not intended to create that
Inequality but is intended to make unequals as equals. It Is more of
a social or poverty alleviation scheme. Therefore, in the sections it
has been made applicable, it has yielded dividends. But thew are
mjles which we still have to travel. However, Sir, the principle
which has to be kept in mind while using reservation as an
affirmative action intended to remove discrimination is that it should
not be implemented in a manner that il starts creating a reverse
discrimination.  The Supreme Court judgement, therefors, while
interpreting bolh these principles that it is a povarty elimination

of the which is through this
affirmative action should not be so excessive that it results in
reverse discrimination.

(Contd. by 2R-ysr)
~SK/YSR-NB/3.36/2R



SHRI ARUN JAITLEY (CONTD.): In Nagaraj's case. the Supreme
Court therefore did the balancing act. | will just read the most
operative sentence In Nagaral's case which really does this
batancing act. It says, “We reiterate that the calling limit of 50 per

cent, the concept of creamy layer and the compeling reasans,

namely, of and overall
efficiency are all itutic without
which the structure of equality of opportunity would collapse.”

Therefore, as a Parflament, we must remember that we are
exercising our constituent power. Qur constituent power is, not
absolute; aur constituent power under Article 368 is subject to ane
basic limitation and that basic limitation Is that we cannot alter the

basic f the C We nd It. We can alter

#t. But we can’t change the basic structure of we can't abrogate
the basic structure. Thersfore, the words which the Supreme
Court has used are that some of thase concepts like the Lpper limit
©of 50 per cent, the concept of creamy layer, the compelliing reasons
of of and efficiency are

the constitutional requirements. without which the structure of
equallty of opportunity would collapse. Some of these obviously

created resentment among certain groups and the Government,



therefore, has chosen fo introduce this constitutional amendment
while amending Article 16, sub-clause (44). There have been two
earfier amendments. | should clarify that the concept of reservation
in promotion in principle which was brought by earlier amendments
has already been upheld by the Supreme Court. So, contrary 1o
this popular perception that this is being given for the first time is
not correct. This is already in existence. This has never been
struck down by the court. The principle of consequential seniority
has also been upheid. But because of this, certain complications
have arisen and the present amendment does three things. .~
One, it says that whichever are the notified Scheduled Castes
and Scheduled Tribes under Article 341 and Article 342 shall be
desmed to be backward; they shall be entitied to benefit of Article
16 (4). So. the benefit must go to whoever is notified as a
Scheduled Caste or a Scheduled Tribe in Article 341 and Article
342. The reason for this == and there is a good reason for this — is
that there is a fundamental difference between those who are the
Seheduled Castes and the Scheduled Tribes. and Other Backward
Ciasses. The stigma of caste, stigma of social injustice is a stigma
which is very difficult to get out of. Once you are born into a caste,

you live your entire ife through that caste. Social and educational



backwardness are areas which you can travel out of. And,
therstore, the first part of this amendment piaces those notified
under Article 341 and Article 342 as Scheduled Castes and
Scheduled Tribes =~ this banefit s not available to anybody else —
and they are entitied to the benefits which are available under the
Constitution, that is, Article 16 (4 for backwards, 3TfE@e6 (4)
¥ & affirmative action 31 ) At beneft & ,ARET W Ry 3
afte 342 % St o g arelt &, R T et s, e aE
@ frer e wEen stn 1 g sty diet e 2 sw s
FE I A A PO W &1 gy 9 aven § 3w s e
ot @ @ 1 T e Ao w seEfae W S
Fiwie T R & | ww@ A & - “Nothing in this article. that
is, Aricle 16 (4A) or Article 335, shall prevent the Stale from
making laws, providing for reservation in promotion.
(Cantd. by VKK/2S)
MP-VKK/25/3.40
R srovr Sireelt (wATT) < 3@ AT 335 & TED A 9 e @
A § THR & FI J50 TE B So, nothing In article 335
will prevent the State from making laws. Sir, | would urge the
Government to seriously reconsider this because article 335 is a

provision in the Constitution which deals with efficiency of service.



The language of article 335 is.  aféae 335 31 43 T € — “The
claims of the b the Castes and the

Trives shall be taken into consideration. consistently with the
maintenance of efficiency of administration, in the making of
appointments to servicas and posts in connection with the affairs of
the Unian or of & State.” That s to say, & S Scheduted Castes
3R Schedules Trives &, S Ry forer st sawr R s, &
HTAHT efficiency of service maintain &1, W® WY consistent BT
A @ B ) & ol aw HfeE aw & s R s
mmm&ammmawm#.wm
IR T A I 9, A T o T proviso e A 3
HMEFT 335 T TE proviso & — “Provided that nothing in this
article shall prevent in making of any provision In favour of the
members of the Scheduled Castes and the Scheduled Tribes for
relaxation in qualifying marks in any examination or lowering the
standards of evaluation, for reservation in matters or promotion to
any class or classes of services or posts in corinection with the
affairs of the Union or of a State.™ Article 335 Is a very important
provlslcn.nslysmm'ofwsfybodye!ﬁobocysmndﬂrdswmapply.
They will apply also to the Scheduled Castes and the Scheduied
Trives but for the Scheduled Castes and the Scheduled Tribes,



relaxed standards will apply. I standards %1 FAAR B R
G, & apply FI This is already in articie 336. Now, you say,
“Nothing in article 335 will apply” which means neither standards
will_apply nor relaxed standards will apply. So, if somebody
consistently has a record of doubtful Integrity or if he consistently
has a record of being inefficient or poor, he still would be entitied to
promation. Now, it Is quite possible that for & general category
officer, you may say that he must have eight ‘very good’ or
“excellent’ reports; for a reserved category candidate, he must have
four “very good” or ‘excelient’ reports. So, you can give relaxed
standards or even ‘good’ can be considered good enough. But, to
say. "No standards will apply” may be a little difficult. | would.
therefore, urge the hon. Minister to reconsider it and consider
deleting this part of article 335 being not applicable because. the
moment you overrule article 335, it wil have two adverse
consequences. Firstly, the efficiency of service will be adversely
affected. Secondly, the quality itselt may suffer and more
importantly, it will run the risk of being struck down as
unconstitutional because In Nagral's case, the Supreme Court has
said that efficiency of service is one of the criteria of Canstitutional
requirements without which the structure of equality of opportunity



under article 16 will cotlapse. So, if efficiency of service is
completely done away with, then the structure will itself collapse.
Sir, this is the second limb. Once the Goverriment agrees — and |
do hope that the hon. Minister after consulting all sections and
taking their opinion reasonably agrees — to this, then there is only
the third limb of the amendment. In fact, the third limb of the
amendment corrects a major problem into which we were earlier
faling. The probiem was that once you have reservation in
promotion. you introduce what Is called a system of leapfrogging.
Leapfrogging means somebody. is entitied to a faster promotion
than others because there is a reservation in his category. So,
somebody who could be junior to one person can get accelarated
‘promotion and overtake his senior. Now, once this system sets into
action, under the original situation and that is the example our
friend, Prof. Ram Gopal Yadav, has been repeatedly giving of the
UP Irrigation Department, ST &&= o1 ¥ 78i gig #iw gty
¥ 3t v FfraR-g9-41% 411 3% wauE @) 99 § 9E ¥ U
o 77 & 1 M IR S Rraad o aoe § wEd ot

(2T/5C-KR 92 STTT)
~mp/sc-kr/3.45/2t



) T Sreeft (HARTE) < 3 §) @i A W sPiede A 8, 98
9 anomaly @1 S T #, 78 5 TE & 5 "That laws will be
made in favour of Scheduled Castes and Scheduled Tribes to the

extent of of ion provided to the

Castes and Scheduled Tribes in the services of the State.”
Therefore, this-anomaly is being corrected. Now, a cap is being
put, the result of that cap is whatever the permissible quota is In
that State is the quota in the promotional post that will be allowed.
Tharefore, if the hon. Minister agrees to reconsider the second fimb
which is articie 335, then, there.are two limbs left; and the two
limbs are TEA UE & 6 O anféwer aa1 v 342 g H &,
T §W IRE B P g w3 v o e g o
VeyEs wee iR NeyeE grge w1 & €, 9! o o 3 o
Y ored 8, §9 ARE A AETARAT 1 T W) &, T8 @ THN
9 57T anomaly T i Fea & i 9w AREw 5w W @ €
e &, fr e Y 9w o @ Siew sl el ey
T 9 20 YRHeE A7 22 URRie AfFT Yegee BRe AN A
srge  forg & o) 7w Swa e o <o 1 6 o wew &
et # et e 3 4 g e Wi R gAfieR e & R
o & a TR e & R 7 g g e s s s



ST B AT G FEay § J0A W A g
EEic]

()
DR. BHAL Mr. Deputy
Chairman, thank you very much for allowing me to participate In the

debate on the crucial important topic that the nation is confronting.

| rise to support the C (Ore Hundred

Amandment) Bill, 2012 moved by the hon. Minister. Sir, let us
widen the scope of this debate beyond the constitutional legaiities. |
would first fike to submit that caste is the basic structure Bf the
Indian society. We understand that the Indian Constitution had
abolished the untouchabilty by articie 17. But the Indian
Constitution could not abolish the caste system because it is the
basic structure of the Indian soclety beginning with' the Hindu
society transferring it to the Christianity and Muslim that it was
beyond the scope and comprehension of the Indian Constitution to
abolish the caste system. What we are witnessing today is with
respect to the demand on this amendment moved by the hon.
Minister; basically, the inherent contradictions of the Indian
sodieties exhibited through the caste system. They are coming to

the fore. | apprehend. knowing a little better from my personal point
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